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ANNUAL MEETING 
BROOKLYN BAR ASSOCIATION 
Wednesday Evening, May 11, 1960, 8:00 P.M. 
123 Remsen Street, 


Brooklyn 1, New York 


PROGRAM OF MEETING 


1. Election of officers and trustees. Polls open 7:00 to 9:00 P.M. 
Report of the Nominating Committee and names of candidates is 
printed at page 227. 


2. A membership drive of the American Bar Association will take 
place in May of this year. Our fellow member, James B. Donovan, is 
Chairman of the drive for the metropolitan and Long Island areas. He 
will make a brief statement and will have membership application blanks 
available. Our members are urged to join the American Bar Association. 
If we can achieve a percentage of 25% of our membership in the 
American Bar Association we will be entitled to a representative in 
the House of Delegates and thereby have some voice in the deliberations 
of that Association. 


3. Reception to members who have practiced fifty years or more. 
There are some 60 members who will be honored. John H. Schmid, 
Esq., will respond on their behalf. 


4. The Cruise Committee will exhibit to the membership motion 
pictures of the Caribbean cruise so recently enjoyed by our Association 
and so well described by Louis J. Merrell in the last issue of the Barrister. 
The pictures are entitled: ‘“Brooklyn—At Sea”, and depict the happy 
travels of our seagoing barristers in the Caribbean waters. 
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COMING EVENTS 
MEETING OF SECTION ON REAL ESTATE 
Thursday Evening, May 19th, 1960—8:00 P.M. 


Mr. James M. Glimm, Chairman of the Section, announces that 
Carl D. Schlitt, Esq., Vice President and counsel to the Home Title 
Guaranty Company will address the meeting. He will discuss legislation 
enacted at the 1960 Session affecting real property. 


MEETING OF SECTION ON SURROGATE’S COURT 


The next meeting of the Surrogate’s Section will be held on Wed- 
nesday, May 25th, 1960 at 8:00 P.M. at the Home of the Association. 

In addition to a review of recent decisions, there will be an ex- 
planation and discussion of the proposed change of Section 347, C.P.A., 
conducted by Louis J. Merrell. In addition, legislative changes affecting 
decedents’ estates will be discussed. Griapys M. Dorman, Chairman. 


LAW DAY, U.S.A.—MAY 1, 1960 


This year Law Day will be observed by the Courts of the City on 
May 2, 1960 at the Queens County Court House. William C. Mattison, 
Chairman of the Public Relations Committee, will represent our Associa- 
tion on the occasion. 





Louis Merrell, Chester A. Allen, Benjamin Raphael and Edward McDonald on Cruise. 
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BROOKLYN BAR ASSOCIATION 
REPORT OF THE NOMINATING COMMITTEE FOR 1960 


The undersigned, constituting a ity of the Nominating Committee, hereby 
submit this report of nominations for 1900-6 pursuant to Article of the wh pond 


For President: <. osocssecsagee ses + cuventeal Raymond Reisler 
For First Vice-President .........ccceeeeees Charles J. Dodd, Jr. 
For Second Vice-President ............ee0+- Frederick Weisbrod 
For Third Vice-President .........seeceeees Carl D. Schlitt 
FOr SOCrGaty oo ccscncesdiboscsccneusanauea Denis M. Hurley 
For Treasurer ........++0. ec cee umieasueees Edward V. Gross 
For Trustees, Class of 1963: 
Robert W. Cauldwell John H. Finn Louis E. Schwartz 
Edward J. Connolly, Jr. Orrin G. Judd 
For Nominating Committee, Class of 1963: 
Robert A. Morse James M, Glimm Robert S. Fleckles 


Pursuant to Section 4 of Article VI of the by-laws, other nominations may be 
made by posting a list of such nominations subscribed by at least fifteen Active mem- 
po Sa fifteen days prior to the annual meeting, which will be held on May 

Beginning in 1961 the Committee will publish in the Barrister, notice of its inten- 
tion to meet and will request suggestions from the members for the names of pro- 
posed candidates. 

Dated: March Ist, 1960. 
Respectfully submitted, 


Richard J. Maloney, Stanley Kreutzer Pauline J. Malter 
Ading Cultnas Joseph T. Tinnelly Irving C. Maltz 
Harold J. Baily George Stewart Lewis W. Olliffe 


BROOKLYN BAR ASSOCIATION 
Founpvep 1872—INcorporATeD 1889 


The Brooklyn Barrister, the official publication of the Brooklyn Bar 
Association, is issued eight times each year, October through May, for the 
mop of furnishing information to its members of the activities of the 

ssociation. 


Articles appearing in the Barrister should be considered as the views 
of the respective authors and do mot necessarily carry the endorsement 


of the Association. 
Editorial Board 
Louis E. Scnwartz, Chief Editor 
Giapys M. Dorman STANLEY KRreEUTZER 
MAXINE DUBERSTEIN THEODORE PEARLE 
K. Frepertcx Gross Atrrep J. RANIERI 
Aucust Zorororore, Advertising 


The Brooklyn Barrister is published monthly, “song ag ane May 
by the Brooklyn Bar Association. Subscription price is $1.50 per year. 
Place of publication is: Brooklyn Bar Association, 123 poh. Street, 

Brooklyn 1, New York. Second-ciass postage paid at "Brooklyn, New York. 
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The 
President's 


Page 


-by LYNN G. GOODNOUGH 





SPECIAL INTEREST DECISIONS 


Two decisions of special interest to the Brooklyn Bar Association 
were handed down recently by our high courts. 


1. Matter or ALBERT Martin CoHEN, AN ATTORNEY, APPELLANT, 
Denis M. Hurtey, Responpent (7 N. Y. 2d ). 


The Judicial Inquiry was instituted on petition of the Brooklyn Bar 
Association in January 1957 by order of the Appellate Division of the 
Supreme Court, this Department, to investigate and report primarily upon 
the practices of lawyers handling negligence actions on a contingent fee 
basis. Justice George A. Arkwright conducted the first two years of the 
Inquiry, and Justice Edward G. Baker has presided since that time. 
Denis M. Hurley has served as Chief Counsel throughout the Inquiry. 


The Inquiry proceedings have been bitterly contested by lawyers 
under investigation and their counsel. Progress was particularly im- 
peded by the action of more than forty lawyers in pleading their con- 
stitutional right to refuse to answer questions as to their professional 
conduct upon the ground that their answers might tend to incriminate 
them. A test case became inevitable, with the fate of the Inquiry perhaps 
in the balance. 


Accordingly, a disciplinary proceeding was brought in the Appellate 
Division against Albert Martin Cohen, an attorney, because of his failure 
to answer pertinent questions as to his professional acts, and that court 
(9 App. Div. 2d 436) made an order disbarring him from the practice of 
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law, opinion by Justice Beldock, dissenting opinion by Justice Kleinfeld. 
An appeal was taken to the Court of Appeals, and that court, in a 6-1 
decision, has now affirmed the Appellate Division order of disbarment. 


Chief Judge Desmond, in the opinion of his court, notes that the 
Appellate Division held appellant was not disciplined for invoking his 
constitutional privilege but because, as a lawyer, he had deliberately 
breached his absolute duty to cooperate with the court in a valid in- 
vestigation of unethical practices, and quotes the Appellate Division opin- 
ion that, “A lawyer cannot remain mute, thereby sterilizing the power 
of the court and frustrating its inquiry into unethical practices, and yet 
be permitted to retain his privilege of membership in an honorable pro- 
fession.” 


The Chief Judge outlines the special obligations of a lawyer, holding 

that appellant had a right to assert his constitutional privilege, continuing: 
“But the question still remained as to whether he had broken the 
‘condition’ on which depended the ‘privilege’ of membership in the 
Bar (see Judge Cardozo in Matter of Rouss, 222 N. Y. 81, 84). 
“Whenever the condition is broken the privilege is lost’ (Matter of 
Rouss, supra). Appellant as a citizen could not be denied any of 
the common right of citizens. But he stood before the Inquiry and 
before the Appellate Division in another quite different capacity, also. 
As a lawyer he was ‘an officer of the court, and like the court itself, 
an instrument of justice’ (Chief Judge Cardozo in People ex rel. 
Karlin v. Culkin, 248 N. Y. 465, 470, supra), with the inevitable 
consequences that the court which was charged with control and 
discipline of its officers had its own right to demand his full, honest 
and loyal cooperation in its investigations and to strike his name 
from the rolls if he refused to cooperate. Such ‘cooperation’ is a 
‘phrase without reality’ as Chief Judge Cardozo wrote in People ex 
rel. Karlin v. Culkin (supra), if a lawyer after refusing to answer 
pertinent questions about his professional conduct can retain his 
status and privileges as an officer of the court.” 


And concluding: 


“Our present appellant by declining to answer may have escaped 
criminal prosecution and punishment, but he could never, while a 
member of the bar, escape the other consequences of his flagrant 
breach of his absolute duty to the court whose officer he was. That 
breach was in itself ‘professional delinquency’ (Ex Parte Garland, 
71 U. S. 339, 379) and a valid reason for depriving appellant of 
his office as an attorney.” 
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A dissenting opinion was written by Judge Fuld. Presumably an 
application will be made by the appellant to the Supreme Court of the 
United States for certiorari to review the order below. 


While the Inquiry gained ground in the Albert Martin Cohen case, 
it lost ground on another front. The proposed legislation to amend sec- 
tion 90 of the Judiciary Law and section 2447 of the Penal Law to 
authorize a court or referee to grant immunity in disciplinary proceedings 
or upon preliminary investigations into alleged professional misconduct 
of attorneys and counsellors at law, died in Committee, although it had 
the support of Governor Rockefeller, his counsel Robert MacCrate, the 
Judicial Conference, the district attorneys of the several counties of the 
City of New York, the First Department Coordinating Committee on 
Discipline, local bar associations, and others. Sometimes, the ways of 
the legislature seem mysterious. 


2. RupoLeH IvaNovicH ABEL, PETITIONER v. UNITED STATES OF 
America (361 U. S. 4 L. ed., 2d 668). 


This famous Russian spy case has been decided by the Supreme 
Court of the United States. 


In the District Court in Brooklyn, after an extended trial, the Soviet 
Colonel Abel was tried and convicted of conspiracy to commit espionage, 
and sentenced to thirty years’ imprisonment with a fine of $3,000. The 
Court of Appeals affirmed, 258 F. 2d 485. Certiorari was granted, 358 
U. S. 813, on constitutional grounds relating to the search and seizure 
of seven items of evidence without a search warrant and their admission 
into evidence on Abel’s trial. Included among those items were coded 
messages, a forged birth certificate, the birth certificate of a deceased 
infant, a hollowed out pencil containing 18 micro-films, a numbers cipher 
pad—genuine “cloak and dagger” stuff. 


After argument at the October term last year, and then reargument 
at the direction of the court, the Supreme Court, in a 5-4 decision, has 
now affirmed the judgment of conviction. The 24-page opinion of the 
court was written by Justice Frankfurter, while Justice Douglas wrote 
a 7-page dissenting opinion and Justice Brennan a 9-page dissenting opin- 
ion, affording some indication of the battle that must have been waged 
in the Supreme Court conference room. 


On the recommendation of our Bar Association, our fellow member, 
James B. Donovan, was appointed by Judge Abruzzo as Chief Counsel 
for Abel following his arrest. Mr. Donovan has rendered outstanding 
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service as defense counsel, and he and his assistants have provided the 
world with an opportunity to view the beneficent American system of 
criminal jurisprudence at its best, and they have been most highly com- 
mended by the courts for their labors. Mr. Donovan received the 1958 
distinguished service award of our Association for his work in the Abel 
case. He accepted the assignment as Abel’s counsel solely as a public 
duty, and the compensation of $10,000 for his services was paid at his 
direction to Harvard Law School, Fordham University and Columbia Law 
School. Even now, his services in the case actually are not completed 
because he is applying to the Supreme Court for a re-hearing. 


* * * 


I would be seriously remiss in the writing of my last President’s 
Page(s) if I failed to acknowledge with deep gratitude the inspiring sup- 
port that I have received during my administration from Raymond Reisler, 
Denis Hurley and our other officers, and the trustees and members of 
our Association. 

Most happily do I acknowledge the superlative work of Chester Allen 
as Chairman of our Annual Dinner and Distinguished Guests Committees 
when we had the great privilege at our Annual Dinner in December of 
honoring retiring Chief Judge Albert Conway, with the entire Court of 
Appeals in attendance. Nor can I fail to acknowledge with like appre- 
ciation the splendid services of Judge Roy Richardson as Chairman of 
our Lecture Committee in arranging the fine programs for our member- 
ship meetings. Then there is the work of Ben Raphael, as Chairman of 
our Entertainment and first Annual Conference Cruise Committees. 

And I cannot omit from special mention, Louis Brass, Chairman of 
our Increase of Membership Committee, Michael Leiter, Chairman of 
the Trials and Appeals Section, Gladys Dorman, Chairman of the Surro- 
gates Section, James Glimm, Chairman of the Real Estate Section, Louis 
Schwartz, Editor of the Barrister, Mortimer Brenner, Chairman of the 
Grievance Committee, Max Ehrlich, Chairman of State Legislation, Robert 
Morse, Chairman of Federal Legislation, Courtney McGroarty, Chairman 
of House Committee, John Schmid, Chairman of Admissions Committee, 
Robert Cauldwell, Chairman of Lawyers’ Referral, William Mattison, 
Chairman of Public Relations, William Kleinman, Chairman of Criminal 
Law, Louis Lorence, Chairman of our new Juvenile Delinquency Com- 
mittee, and, in short, the chairmen and members of all of our committees 
who contributed so greatly to the welfare of our Association. A special 
salutation for diligent and competent service is due to Father Joseph 
Tinnelly, Chairman, and the members of his Committee on Continuing 
Judicial Inquiry, even though their report was not adopted by the Board 
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of Trustees. Also, my thanks go to Kelland Gross, our efficient Executive 
Secretary, his staff and Jimmy. 

Without hesitation, I predict that Raymond Reisler, my prospective 
successor as president of the Association, will have a most successful 
and constructive administration with the same wonderful support and 
cooperation of our members that has been accorded to me. 

*x * * 

Our May 11th membership meeting is most important because we 
elect new officers and trustees of the Class of 1963. At the same time, 
Ben Raphael, Chairman of our Entertainment Committee, will have charge 
of the entertainment portion of our program. He is arranging a show- 
ing of the excellent motion pictures taken on our first Annual Conference 
Cruise, with a play-back of the recording of speeches delivered at Bermuda 
during the Conference. Our members 50 years or more in practice will 
be our special guests at this meeting. Let us have a large attendance at 
this, the last meeting of our Association year. To all of our members, 
a pleasant summer. 


BROOKLYA’S y Ly f 
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SAVINGS BANK OF BROOKLYN 








DOWNTOWN, .ccccccsceson Fulton Street and DeKalb Ave. 
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HELP WANTED BY BUSY ATTORNEY—Intelligent, 
efficient, conscientious assistant . . . fully experienced in 
all phases of estate administration . . . to take on work 
ranging from investment advice to handling clerical details. 
Long hours, little pay. 





Of course you wouldn’t run an ad like this— 
or expect a reply if you did. 















But—if estate administration is taking too 





much of your time, and raising your operat- 
ing costs—you can get the help you need at 
Kings County Trust Company! In this and 
many other trust services, our facilities are 
always available to you. Why not stop in 
soon and let us give you full details? 





KINGS COUNTY 
TRUST COMPANY 


Established 1889 
FULTON STREET at the corner of COURT SQUARE 
In the Heart of the Civic Center, Brooklyn 
Member Federal Deposit insurance Corporation 
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THE AMERICAN LABOR SCENE TODAY 


Address by 


JOHN J. GILHOOLEY 
Assistant Secretary of Labor for Labor-Management Relations 


before the 


BrooKktyn Bar ASSOCIATION 
Brooklyn, New York—April 13, 1960 


When Judge Richardson first asked me to come before you tonight, 
I gave a great deal of thought on the subject matter which might be 
chosen for this address. It occurred to me I could speak to you at 
length about the problem of Right-to-Work laws, or the minimum wage 
or the application of the Anti-Trust laws to Unions. Or possibly, since 
I am charged by the Secretary with responsibility for administering the 
Landrum-Griffith Bill, I could perhaps share with you some of the very 
difficult and practical day-to-day problems of administration and enforce- 
ment of that law. Or again, I might discuss the probity and value, if 
any, of the Welfare and Pension Plan Disclosure Act or perhaps the 
administration of the largest workmen’s compensation program in the 
world, all of which come within my day-to-day administrative jurisdiction. 


But, in reflecting on these things, I happened to come across an ex- 
cerpt from an article that I had read many years ago as a freshman law 
student. I cannot recall the author or the source but I remember very 
well that it was written in an almost de profundis tone of the yearning 
of a legal man-of-affairs to participate in and contribute to some of the 
larger problems of the society that surrounded him. The excerpt that I 
found reads without attribution, unfortunately, as follows: 


“The legal profession itself must change with the times. No longer 
can any lawyer believe he exists merely to serve his client. He 
cannot represent a special interest to the exclusion of other con- 
siderations ; indeed, in doing so, he misrepresents both himself and 
his client. If his client cannot see the interest involved, because he 
is himself a party to the cause, his lawyer must see the larger issues 
for him. It is no accident that the great legal reputations of our 
generation rest, not on the work done by lawyers for hire, but on 
their public or their unpaid extra-professional activities—as is the 
case of Brandeis and Darrow, of Cardozo or Seabury. For law is 
not a matter of going through judicial processes, of shipping losses, 
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of collecting judgments, or of drawing a set of satisfactory papers. 
These are means only. Behind the court, behind the judge, beyond 
the corporate mortgage and the file of documents, there are endless 
human beings desiring to live, to work, to realize themselves. Only 
as our procedures, our papers, our legislation and our administration 
permit an even greater number of people to satisfy their lives, is 
our technique useful. It is for this, and only for this, that our 
profession exists.” 


Because I have practiced law and sensed this desire and have par- 
ticipated in government and know the need, it occurs to me—and if 
this is construed to be a reproof, believe me, it is a gentle one—that it 
is high time that we lawyers—the learned men of the community still— 
take a more vigorous hand in the state of our national affairs. 


For it is surely true, is it not, that we all are vaguely but distinctly 
uneasy these days about what is transpiring in the world. We are wor- 
ried and we have some cause to be worried. Our world is changing 
literally before our eyes as man extends his dominance over matter and 
in his highest achievement projects the influence of his earth to the 
planet of the moon. We in America have orbited a Tiros that gives us 
a cosmic view of the physical contours of the earth. Yet in the same 


newspaper where we read of this startling achievement, we also read 
the following: 


HEADLINE—“60 Boys from 2 City High Schools Stage Grudge 
Fight in the Subway.” 


Place—77th Street Station of IRT Subway. 

Time—Immediately After School. 

W eapons—Steel Bars, Clubs Made From Sawed Off Chair-legs, Beer 
Can Openers, Brass Knuckles, Bits of Broken Glass. 


“Police Say Weapons Made From Materials Used in Class.” 


We in America boast that we have tamed the forces of nature and 
we cannot tame our own children. This is a cruel paradox that defies 
explanation—yet it is not the only one. 


It seemed to me therefore, that it might be appropriate to lay before 
you some of the broad issues that confront those of us in government 
who are charged with a concern for the interests of working people of 
our nation. It seemed to me particularly pertinent to do it now when 
relative calmness and reason prevail before the emotionalism and raucous 
name calling of the “Silly Season” of politics begins. So I would ad- 
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dress you tonight on three of the major problems that will confront the 
Secretary of Labor in the next administration as it faces forward to the 
challenge of the decade of the sixties. Thus, a discussion of three specific 
problems facing the Labor Department as to which fresh, imaginative 
and incisive thinking is demanded. Then a concluding discussion of a 
broader problem—A problem which faces Americans in all paths and 
conditions of life. 


The specific problems are these: 


1. Implications of our population expansion, particularly as these 
relate to significant changes in our labor force in the 1960's. 


2. The resolution of some basic problems in labor-management 
relations pinpointed by the trend toward “bigness” both in business and 
in unions with its inevitable impact upon the public interest in terms of 
strikes, disputes, and bargaining. 


3. Finally, to reflect for a few moments upon the awakening cries 
of the new nations of the earth, the passion for freedom on the part of 
heretofore oppressed and colonized peoples, and the strivings of the 


“under-developed” or less-advantaged countries to raise their standards 
of living. 


The general problem—a summary inquiry as to the mission of our 
nation in the mid-20th century. 


THE MANPOWER CHALLENGE 


The dramatic changes in our labor force which have been occurring, 
and will continue to occur throughout the decade, have been of deep con- 
cern to the Department of Labor as indeed they must be to all thoughtful 
persons. 


Several figures from the Department’s current study—“Manpower— 
Challenge of the 1960’s” forcefully illustrate the magnitude of our popu- 
lation growth and its widespread impact upon our lives, our industries 
and workers, and indeed upon American institutions themselves. 


In the next 10 years our population will increase from 180 to 208 
million—a gain of 28 million. Birth rates are expected to remain high, 
as death rates continue to decline. 


—The number of workers in our labor force—for whom jobs must 
be available—will grow even more rapidly, by nearly 20 percent, to 87 
million by 1970. This increase will be by far the largest for any 10- 
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year period in our history and, note this, 50 percent greater than during 
the 1950’s! 


—Even more startling is the fact that young workers under 25 years 
of age and workers 45 and over will account for almost 90 percent of 
the increase in our working population. 


—Occupationally, the greatest anticipated employment increases will 
take place in the “White-Collar” field and especially within the profes- 
sional, technical, sales and managerial groups. 


I could point out many additional and equally significant statistics 
emerging from our continuing manpower studies and projections. In- 
stead, I wish to raise with you—for your later reflection—some disturbing 
problems that arise from our own population expansion—as they bear 
upon unions, employers and each one of us. 


For unions a host of manpower problems loom in the offing—for 
example : 


1. Youth, women, and part-time workers who will make up a large 
part of the new and expanded labor force are the most difficult groups 
to organize—and keep organized. 


2. The major industrial expansion will also occur in typically difficult- 
to-organize industries—finance, trade, and services. Many of you will 
remember what happened when attempts were made to organize the 
banking and brokerage clerks in the early 1950’s. 


3. Similarly, the types of jobs which will mushroom—professional, 
technical, clerical and sales—have been least interested in unionization. 


4. Since much of the projected increase will be in industries and 
among groups with little union roots or interest the organizing task of 
unions will be very difficult and costly; management, on the other hand, 
may launch a counter-thrust, stressing “loyalty” to the employer and 
the “human relations” rather than the industrial relations approach. Thus, 
new epidemics of conflict may be in store for us. 


5. In the construction industry, which will boom in the sixties, the 
building trades unions are already highly-organized so their influence 
within the united labor movement should rise; on the other hand, other 
powerful unions, may be destined for some attrition. Even some now 
powerful unions in manufacturing may encounter difficulties as techno- 
logical advances outstrip the need for factory production workers. In 
fact, unless amalgamations occur, or organizing jurisdictions are extended, 
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the surge of industrial unionism which began in the thirties and swept 
through the forties to supremacy in many areas of the trade union move- 


ment may give way to a neo-craft consciousness and dominance in the 
labor movement. 


6. Finally, if the unions succeed in their organizational and struc- 
tural realignments their philosophy and their militancy will undoubtedly 
be significantly molded by the millions of young, white collar, and pro- 
fessional workers to whom the sit-downs and strikebreakers of the mid- 
thirties, as well as the 1937 Memorial Day massacre of steelworkers, are 
but of history-book recollection. 


For employers, these problems come to mind— 

1. Expansion of all sorts of job-training and counselling problems— 
for apprentices, the young, the older worker, and the part-time woman 
worker and the handicapped. 

2. Elimination of all forms of discrimination in the hiring and use 
of manpower. 

3. Development of improved methods of supervision, communica- 
tion, and accident prevention. Lost work time arising out of industrial 
injuries, for instance, far exceeds time losses from strikes but seldom 
is dramatized. 

4. Emphasis upon management’s “Right to Manage” while at the 
same time recognizing that if industrial peace is to prevail the changing 
character of work and productive processes will require fairness in re- 
solving touchy problems of “Job Security” and “Workrules” which char- 
acterized the recent steel dispute and the current railroad controversy. 


For government—and that means all of us—we must: 


1. Provide more schools and colleges but above all, more and better 
equipped teachers. This will cost money—it will also test our reserves 
of discipline and self-sacrifice. 


2. Reduce our appalling school drop-out rates. The prospect that 
30 percent of all young workers will lack a high-school education is a 
prediction we cannot face with equanimity. 

3. Allied to this is the urgent need to reverse the alarming upward 
trend in juvenile delinquency by really digging into its complex causes 
and coming up with workable solutions. This is a challenge that con- 
fronts every community in the nation. And we had better get about the 
task—soon. 

4. Eliminate all forms of job discrimination whether of community, 
employer, or union origin. 
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5. Provide a national economy which will encourage productive jobs 
and discourage high levels of unemployment. Since a substantial propor- 
tion of the increase in the labor force during the fifties was directly or 
indirectly supported by our defense expenditures, an end to the “Cold 
War,” or a reduction in armaments, would have to be offset by greater 
expenditures for other purposes in either the public or private sectors 
of our economy. 


Thus, whether we think of ourselves as parents, professional or 
public servants, employers, workers, or perhaps most vital of all—as 
citizens—we cannot be blind to the manifold implications of the man- 
power challenge confronting us. 


II 


Next, I should like to turn to another domestic area of widespread 
and compelling public interest, namely labor-management relations. Here 
too, we are on the brink of challenging and controversial issues. 


Last year’s prolonged steel strike stirred up more clamor for public 
“intervention” than at any time since the flush of immediate post-war 
stoppages in 1946. The pressures upon the White House to “do some- 
thing” were terrific. These were resisted. In our view the parties them- 
selves had to come to grips with their problems and resolve them without 
Government dictation. 


Out of the welter of private bickering and public cries came a host 
of suggestions for strengthening the emergency provisions of the Taft- 
Hartley Act, or adding an “arsenal” of new weapons to prevent or deter 
strikes affecting the “public interest.” 

I think it is important to examine—critically and calmly—our present 
posture. 

We have accepted—as part of our body of law—the “Right to 
Strike.” We have, however, surrounded this right with certain safe- 
guards and limitations. We declared in the Taft-Hartley Law, for ex- 
ample, that work stoppages of a “National Emergency” character can be 
deferred for a stated period of time. We prohibited strikes of federal 
employees. A few states have enacted somewhat similar laws and in 
some instances have sought to prohibit or circumscribe work stoppages in 
industries such as public utilities. These attempts have not been uni- 
formly effective. 


We have also recognized for years that in the case of the railroads, 
and since 1936 for airlines as well, that additional avenues for the settle- 


240 BROOKLYN BARRISTER 


ment of serious disputes affecting interstate commerce should be pro- 
vided. It is interesting to observe that virtually from the time the federal 
government decided that the public interest required regulation of rail- 
roads, back in the 1880’s, we have also provided machinery to facilitate 
the resolution of labor-management controversies in this industry. Thus 
the concept of “public interest” and measures to minimize strikes seem 
to go hand-in-hand. 


Today there are those who say, for example, that the bargaining, 
mediation, arbitration and emergency board features of the Railway Labor 
Act should be extended to other industries which in today’s complex 
economy may likewise, at least de facto, if not de jure are “affected with 
a public interest”. 


Others assert that none of our labor laws adequately protect the 
public interest nor provide sufficient steps to settle, or erase, strikes from 
the national scene. 


What do these groups suggest ? 


—Prohibition of industry-wide bargaining 

—Compulsory “last offer” strike ballots as prerequisite to a 
“legal” strike 

—Greater use of injunctions 

—Mandatory, binding arbitration 

—Government seizure and sanctions 


None of these, or similar proposals, strike me as the solution. Not 
unless we want to substitute for our system concepts alien to our tradi- 
tion of free collective bargaining and private enterprise. 


What then might be done? 


Let me outline several ideas which are neither new nor to be con- 
sidered as an official endorsement by the Secretary or the Department. 


1. We might expand the “orbit of industries” affected with a public 
interest. I have mentioned railroads and airlines. We have also pro- 
vided special machinery to handle disputes in our atomic energy installa- 
tions. Hoffa’s swaggering boast to gain nationwide trucking contracts 
and to organize “one-big” Transportation combine suggests another area. 
Industries such as steel, oil, metal mining and missiles might also qualify. 


As regards this small, select group of national industries, several 
labor relations approaches are possible— 


(A) Extend the coverage of the Railway Labor Act, or 
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(B) Provide for a special “Disputes Board” as part of the media- 
tion process to hold hearings and clarify the issues so the 


public would readily understand the significance of the contro- 
versy, or 


(C) Utilize more effectively the Boards of Inquiry provided under 
the Taft-Hartley Act by invoking them not as a condition pre- 
requisite to obtaining an injunction but as an added aid, early 
in the dispute, for the purpose of clarifying the issues and 
providing ad hoc mediation service to the disputants. 


2. Another approach is new contract arbitration wherein the parties © 
agree in advance that as the final step their demands will be disposed 
of in this manner. Currently 90 percent or more of our collective bar- 
gaining agreements call for voluntary arbitration of grievances. Pro- 
ponents of this approach argue that maturity in labor-management rela- 
tions together with the necessity to avoid stoppages in key sitautions 
involving the national welfare or security make this step desirable. This 


plan has gained little acceptance over the years but is still worth explora- 
tion. 


3. Others have proposed—and several bills have been introduced in 
Congress this past year—that justification before a public board should 
be a condition for key wage and price increases. 


4. A variant, in a sense, of the above proposal is another which 
suggests that the parties—conscious of their responsibilities for the wel- 
fare and stability of our economy—invite on their own initiative one or 
several skilled neutrals to sit with them in their negotiations and help 
them seek a viable solution. Steps in this direction—of asking disinter- 
ested outsiders to participate in resolving thorny problems—were reflected 
in the recent steel settlements establishing tripartite boards to study work 
rules and “human relations” aspects of their joint responsibilities. The 
president of the Steelworkers just the other day held out the hope that 
these committees may find a way to make an orderly transition from 
one contract to the next without sacrificing the interests of either labor 
or management or running the risk of a shutdown. Other unions and 
employers are also experimenting with this approach. 


5. Lastly —although more approaches could be outlined—the Secre- 
tary of Labor recently received from a private citizen a rather unique, 
imaginative and somewhat starting proposal, the gist of which is that 
parties involved in major bargaining situations be required to enter into 
a new contract at least 6 months prior to its terminal date. Failure to 
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do so would bring about daily penalties of the same magnitude as the 
loss each party would suffer if an actual strike was in progress! 

Each of the above proposals obviously has its disadvantages as well 
as its attractions to its adherents. 

Most, at least, recognize the desirability of the parties themselves 
to seek a formula which would avoid or minimize the role of government 
and would avoid the dictation of the contract terms. 


Most importantly they underscore the importance that President 
Eisenhower and Secretary Mitchell has placed upon the desirability for 
labor and management to seek a solution through their own ingenuity, 
resourcefulness, and devices. 

A measure of our progress will be the extent to which we can find 
ways of “keeping the government out” of labor-management relations. 

Certainly the reverse is true—more government intervention will 
emasculate our decentralized, private decision-making system which has 
functioned well and whose survival is, in my judgment, absolutely vital 
to maintain a strong, dynamic economy and a free America. 


Ill 


We now turn to the third major problem facing the Secretary of 
Labor—and all of us—the need to recognize the importance of the 
agonizing struggle for self-realization among the colonialized peoples of 
the earth. 

It may surprise you to learn that the Labor Department’s concern 
with the welfare of workers does not stop at our shores. As an arm 
of the Executive Branch our function involves leadership and assistance 
in formulating and executing labor aspects of United States Foreign 
policy. We are active in the International Labor Organization which was 
conceived by Samuel Gompers and others out of the Treaty of Versailles 
at the close of World War I, and has survived and grown until it now 
numbers 80 countries. We participate, along with the Department of 
State, in a far-flung overseas network of 45 labor attachés and 150 for- 
eign service labor reporting officers who are this nation’s eyes and ears— 
and voice—in conveying to us and to unions and employers abroad im- 
portant information relating to labor relations, foreign trade and competi- 
tion, manpower, and a host of other increasingly significant activities. 

I need not belabor the mounting importance of this work since the 
end of World War II. We of the free world are not only witnessing 
but are actually engaged in a titanic struggle. The evidences of this 
conflict find expression in many forms ranging from the missions of the 
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heads of state of the great powers of the world to the struggle of native 
populations for self-expression and the attainment of higher standards 
of living and well-being. In these endeavors time is telescoped and great 
changes of social, economic, and institutional importance come with 
breath-taking speed. 

As nuclear power and world opinion have tended to make military 
aggression hopefully obsolete, there is abundant evidence that the Sino- 
Soviet bloc countries are making an all-out effort in the economic and 
social field to bring the newly-developing nations into their empire. 
Centuries-old nomadic populations in Africa and Asia, living under vary- 
ing types of primitive agricultural economies, are today seeking to change 
from an agrarian society to some sort of an industrialized economy. 
For us, it would be a metamorphosis more dramatic than if Miles Standish, 
Peter Von Stuyvesant, or Captain John Smith had suddenly decided 
quickly to flip over three or four hundred years of painstaking growth 
and demand our present-day economy of pre-packaged frozen foods, mod- 
ern bathrooms and sanitation, television, four-lane dual highways and 
sO on. 

Convulsions such as those which we are now witnessing, or can 
anticipate, in many of the under-developed nations will not come smoothly 
and without friction both from within these countries, between. them, 
or as between them and ourselves or our western allies. The tide of 
Nationalism runs high in these countries and will not be stilled by plati- 
tudes from the West or blandishments from the East. 

For example, as these new nations drop their primitive plows in 
pursuit of industrialization to what types of industries will they turn— 
to cheap textiles and trinkets produced under sweatshop standards for 
export which will not appreciably raise their standard of living or to 
refrigerators, bathtubs, and washing machines? Can mechanization of the 
present menial backbreaking chores take place without unemployment, 
especially since we are talking about countries whose rates of population 
growth is enormous? How rapidly can machines relieve manual labor 
without provoking internal pressures that can reflect themselves in politi- 
cal uprisings or social upheaval? Can, for example, political democracy, 
industrialization, and the literacy of the natives be kept in some sort 


of a rough balance so maximum progress can be maintained on an even 
keel? 


These are some of the probing and perplexing problems that haunt 
thinking people and thoughtful public leaders throughout the world. Ob- 
viously, the answer is not out-moded colonial exploitation—or the new 
totalitarian communist exploitation. Not so obvious, unfortunately, is 
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that the old adage, that one can’t lift oneself by the bootstraps is still 
true. These people, simply, need help. A great deal of help. If it 
does not come from us—they will get it elsewhere. 

But mere money alone is not enough. These native populations must 
also be consumed with the passion of a Joan D’Arc and the thriftiness 
of a Benjamin Franklin and the sagacity of a Thomas Jefferson if they 
are to succeed in annihilating centuries of poverty and ignorance. We 
must in some fashion help them to understand that they will not gain 
in substituting the communist whip for the master’s backlash but rather the 
democratic incentives as we know them should be utilized to attain their 
political, economic, and social goals. This again, is far easier for us to 
say than it is for them to accomplish. Their political base, now typically 
an inverted pyramid, must be reshaped. Internal frictions arising out 
of racial, religious, and political opportunism will have to be resisted 
as well as external attempts at political or economic exploitation. Simi- 
larly, exhortations to join or form, for the sake of expediency, various 
“power blocs” whether of an ethnic, religious, economic, or political origin 
will have to be overcome. 

As to these matters I have only this observation: 


It is abundantly clear to me that however sharp our domestic dis- 
agreements may be on specific labor-management issues nothing must be 
done to undercut the solid strength, virility, and vision of our trade union 
organizations because their support, and the kindred ties which they have 
to fellow workers throughout the world, are indispensible and irreplace- 
able in our universal struggle for survival. 

And now finally a concluding thought, one which I think tends to 
give a little more cohesion to what has gone before. This problem is 
one, as I said earlier, that confronts us all—all citizens, all Americans, 
in all walks of life. 

You will recall the boast of Khruschev during his debate with Mr. 
Nixon in Skolniki Park in Moscow that the Russian system was in- 
evitable and you will remember his shrewdly childish gesture crooking the 
fingers of his hand indicating that the Russians would wave to us dis- 
dainfully as they passed us by. You will recall that he repeated this 
threat, complete with gestures, at San Francisco. In my judgment he 
scored deeply and struck sensitively at the American soul. 

For what he preaches is the inevitability of his system—there are 
those who, in recent years, have come to question the inevitability of our 
own. 
However, I think that Khruschev has done us a profound service. 
Americans, never really historically an introspective people, are I think 
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beginning to ask themselves some fundamental questions and this is cer- 
tainly all to the good. And the most profound questions are these :- What 
is the ultimate mission of the greatest nation in the history of mankind? 
What is its purpose? Has it a more glorious destiny or is it, too, to be 


thrust aside by the “revolution of rising expectations” launched in Peiping 
and Moscow? 


What do you think? 

Here is one citizen’s view. 

We have orbited Tiros to give us a cosmic view of the physical con- 
tours of earth. We seem to feel desperately the need for a social and 
political projectile that can capture the minds and hearts of men. But 
actually, wé launched such a missile 184 years ago—on July 4, 1776 
when our forefathers adopted the Declaration of Independence. 

We were revolutionaries then—and that was a revolutionary docu- 
ment! “We Hold These Truths to be Self-Evident, That A/J Men Are 
Created Equal . . .” 

That Declaration said “All” men were created equal not just the 
propertied, the physically fit, or those then living in the thirteen colonies. 
It meant—and its truth and vitality have been strengthened by what has 
transpired since—everyone, everywhere. The trajectory of this missile 
encompasses the earth. Its message affirms the rights of every man, 
rich or poor, white, yellow, or black. 

Perhaps in the comfort-and-smugness of our mid-twentieth century 
America we have mistaken, to an extent, our liberty for license. Perhaps 
we have lost our sense of values—our heritage conceived by the declaration, 
fortified by the Bill of Rights, and secured on the battlefields of Brandy- 
wine, Gettysburg, Chateau-Thierry,—at Iwo and at Pusan. 

If our values no longer reflect our heritage, and our emphasis on 
push-buttons and luxuries reflect our current estimate of the summum 
bonum, then indeed, we have lost our sense of mission. If, on the other 
hand, the soul of our nation has not been suffocated by the multiplied 
acquisition of creature comforts how can we persuade the emerging na- 
tions of Africa and Asia of this? How can we explain that we are 
not really completely preoccupied with the superficialities of life; that 
despite our physical riches and comforts we are still deeply dedicated 
to the support—and export—of the political, ethical and social truths 
which nourished and strengthened our country on its road to greatness? 

The practice of this truth—in actions and deeds—is of paramount 
importance in our foreign policy. The communists—in Russia and China 
—have demonstrated that industrialization can be accelerated—that dec- 
ades can be substituted for centuries. Their strides toward parity, their 
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boast to “bury us” in economic supremacy, gives emphasis to the urgency 
that we intensify our efforts and demonstrate by deeds here at home, as 
well as abroad, that Marx and Lenin were wrong and that Washington, 
Jefferson, and Lincoln were right! 

We are confronted—if I may in all sincerity draw an analogy with 
this sacred season—with our own calvary, both as individuals and as a 
nation. We must choose whether we wish to give lip-service to our 
heritage and ideals or whether we want to challenge with all the resources 
at our command—indeed “our lives, our fortunes and our sacred honor”’— 
the materialistic and atheistic doctrines seeking to seduce the multiplying 
millions in Africa and Asia. 

We of the West who have over half of the world’s income but only 
one-seventh of its population have no time to lose. The communists and 
the uncommitted out-number us; our strength is also our weakness for 
truth and freedom, if they are to prevail must be aggressively and imagina- 
tively pursued. 

This, then is our challenge—and our opportunity—as we move for- 
ward—under the “brooding omnipresence” of the mushroom cloud—into 
—nothing less—the dawn of the era of decision for all mankind. 
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Court Street Echoes —by MAXINE K. DUBERSTEIN 


“THE AMERICAN WAY” 


Parents of partying teen-age college students who wonder when 
and if their progeny will settle down and think of careers, etc., take heart! 

At last month’s regular BBA meeting, we heard from Hon. John J. 
Gilhooley, our youthful Assistant Secretary of Labor of the United 
States. The announcement of his appearance brought back many memo- 
ries of Jack and his late brother Bob. (Lieut. Robert Gilhooley’s life 
was snuffed out as a World War II hero.) We happily remembered 
the fun-loving Gilhooley brothers of our college days. 

Elsewhere in this issue you will read the thought-provoking address 
made by the still handsome and smiling but now dignified and erudite 
Mr. Secretary. Welcome home! 

>= 
“BELIEVE IT—OR NOT” 


Dan’l and I have had many exciting events to share (to those who 
don’t know it, my better half is Assistant Attorney General Daniel M. 
Cohen). Dan has won many an important case and I’ve had my small 
victories, but never has our phone rung so often or has our mail box 
been so full as a result of our number being picked in Congregation 
Beth Elohim’ (Garfield Temple) fund raising drive. We won two 
round-trip tickets on the Pan American Airline Jet flight to Europe 
and a thousand dollars cash. 

We take advantage of this column to print the facts because the 
way the story is growing in making the rounds some folks heard we'd 
won a million tax free. It’s unbelievable, the number of “new” charities 
that have written to us; the number of raffle books “friends” have sent; 
the number of investment firms and insurance brokers who have sent 
literature; the increase in subscription invitations, etc. And a wag in 
the State Attorney General’s Office claimed a share of the prize for 
office budgetary purposes. 

When George Gray heard our news he said, “When you finish with 
taxes and contributions, you’ll need a loan in order to enjoy your prize.” 
You weren’t kidding, Mr. Banker. 

We are not quite sure if Col. William Kleinman,* Co-chairman 
of the drive, and Edward (Pete) Bermas, President of our Congrega- 
tion, did us a favor in setting up this fund-raising project. We'll let 
them know when we get back from Europe! 








* Honest, Judge Ughetta, we’re not related. 
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Advance Sheet Quiz _., x. rreperick Gross 


1. Will Court question wisdom of Congress in discouraging ap- 
pearance of attorneys in Social Security claims? 
Yes ( ) No ( ) 


2. Is defendant properly convicted of burglary when caught prying 
open coin box in an outside telephone booth at a filling station? 
Yes ( ) No ( ) 


3. Is parking lot on church land contiguous to church building sub- 
ject to real estate taxes? Yes ( ) No ( ) 


4. Is railroad guilty of negligence in failing to equip caboose with 
headlight, its backing train having collided with joint adventurers car 
(driving to be married) ? Yes ( ) No ( ) 


5. In ship collision case, does a 1932 decision holding ship un- 
seaworthy for failure to carry radio (not required by law), show which 
way wind blows for present failure to carry radar? 

Yes ( ) No ( ) 


6. Is Village zoning ordinance prohibiting places of worship in a 
residential district constitutional ? Yes ( ) No ( ) 


7. Are parents liable in negligence for permitting 3 year old child 
to play with a bow and arrow and thereby injuring another child? 
Yes ( ) No ( ) 


8. Is cab driver of 41 years’ experience entitled to Unemployment 
Insurance benefits where he refused employment because he was un- 
willing to drive a cab with automatic transmission? 


Yes ( ) No ( ) 


9. Are defendants’ rights violated when alternate juror was per- 
mitted to participate in deliberations so that 13 jurors were in jury room? 
Yes( ) No() 


10. Where Greek steward on Liberian vessel found $3,000 in 
U. S. currency in a public room while vessel was in New York harbor, 
will New York law determine whether he or shipowner is entitled to 
the unclaimed money? Yes ( ) No ( ) 


(Answers at page 253) 
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Panorama of Legal Publications 
—by THEODORE PEARLE, Editor 
ATOMIC ENERGY 


The momentous question of control and promotion of atomic energy 
activities is vividly portrayed against the background of federal-state 
relationships in a timely article, “State Responsibilities in the Atomic 
Energy Field” in Vol. 1, No. 4, pp, 391-406 of “Atomic Energy Law 
Journal”. Authors William M. Berman and Lee M. Hydeman, joint 
Project Directors of the Atomic Energy Research Project at the Uni- 
versity of Michigan Law School, examine some of the weighty problems 
of state sovereignty and state responsibility, complicated by constitutional 
and financial limitations. Their summary of recent states’ actions in 
this field indicate, first, gathering momentum in state interest, secondly, 
lack of adequate provision for coordination, thirdly, absence of a trend 
toward establishment of new administrative agencies invested with opera- 
tional regulatory responsibilities. 


They stress time as of the essence in the adoption of adequate state 
measures in the radiation protection area, and conclude by offering 
three possible solutions. The latter embrace (1) the establishment of 
a state atomic energy commission with a full-time chairman and repre- 
sentatives from interested existing state agencies, or (2) the creation 
of a state atomic energy coordinator with authority to effectuate an 
adequate plan of control, plus the authority to arbitrate and resolve 
jurisdictional conflicts, or (3) the placement of radiation protection 
responsibility in a single existing state regulatory agency. 


* * * 
LEGAL AGE 


Lawyers take for granted “twenty-one” as the age of majority, 
legal age or full age. Why “twenty-one”? Some interesting answers 
and their historical origin are presented in a paper entitled, “The Age 
of Majority” by T. E. James, Reader in Law, King’s College, London, 
England, in “The American Journal of Legal History”, Vol. 4, No. 1 
(January 1960), pp. 22-33. Research of Roman law principles ex- 
pounded by Justinian reveal various systems of the protection of chil- 
dren’s legal rights at varying ages. Tacitus speaks of the termination 
of infancy among the barbarians at “fifteen”—the same age adopted 
by northern European countries between the ninth and eleventh centuries. 
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The common law of England is credited with the establishment of 
“twenty-one” as the present age of majority—an evolvement from the 
early system of judicial combat and knight service in which “fourteen” 
was the accepted age. Owing to the “weight of arms and the greater 
skill required in warfare”, says the author, the age was raised to “twenty” 
plus one additional year to allow for the “suit in livery” to apply to 
the Courts to claim the property of one’s ancestors. 


* * * 


PENOLOGY 


As lawyers we sometimes have occasion to speak of the “satisfactory 
adjustment” of a former prison inmate to society following his release 
from incarceration. Some inadequacies between our concept of “satis- 
factory adjustment” and that of the sociologist may be surveyed by 
a perusal of a scientific study made by Martin R. Haskell and H. Ashley 
Weeks, entitled “Role Training As Preparation For Release From a 
Correctional Institution”, appearing in “The Journal of Criminal Law, 
Criminology and Police Science”, Vol. 50, No. 5 (January-February 
1960), pp. 441-447. The former, a teacher of criminology in City 
College, is Placement Director of Berkshire Industrial Farm; the latter, 
Research Director of Sociology at New York University. 


Riker’s Island Penitentiary was the locale of a recent Role Training 
Program administered by the authors to inmates as part of their prepa- 
ration for release on parole. Interesting observations by these trained 
experts are correlated in the light of role playing ability, conformity 
to social values and changes in these and other related social criteria, 
based on Role Tests, Empathy Tests, Human Behavior Tests and other 
experimental data. Inmates were divided into control and experimental 
groups and further studies were made between “improvers” and “non- 
improvers”. Tendencies toward social standard conformity and varying 
rates of recidivism explained by the authors may lead the reader to a 
better understanding of the scientific meaning of “satisfactory adjust- 
ment” to society. 

* * . 


WIRETAPPING 


Almost daily, decisions of state and federal courts continue to come 
down, further beclouding the legal status of wiretapping, eavesdropping 
and other “invasions of personal privacy”. A very timely article cov- 
ering recent developments in this area appears in “American Bar Asso- 
ciation Journal”, March 1960, Vol. 46, No. 3, pp. 263-266, 332-336, 
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under the title, “Eavesdropping and the Law.” Anthony P. Savarese, 
Jr., author of the article, is chairman of the New York State Assembly's 
Committee on Privacy of Communication and Licensure of Private 
Investigators. 

The leading case of Benanti v. United States, 355 U. S. 96, is 
carefullly considered in the light of New York statutory and decisional 
law; the entire problem of preserving the police power of the states 
under the Tenth Amendment is rapidly reviewed; and a forceful plea 
is made for decisive Congressional language to remove the obscurity 
and confusion which, in the opinion of the author, threaten to “strike 
down the police power of our fifty states.” 


Answers to Advance Sheet Quiz 


1. NO —180 F. Supp. 464 6. NO —197 N.Y.S. 2d 258 
2. YES—349 P. 2d 561 7. NO —350 P. 2d 311 

3. YES—157 A. 2d 54 8. NO —197 N.Y:S. 2d 498 
4. NO —274 F. 2d 638 9. YES—350 P. 2d 321 

5. YES—274 F. 2d 469 10. YES—181 F. Supp. 32 


The following is a suggested form of bequest 


to Tue InpustriaL Home For THE BLInp: 


I give and bequeath to Tue Iypusrria, Home 
FoR THE Bunn, 57 Willoughby Street, Brooklyn 
1, New York, the sum of 


dollars to be used for its general purposes. 
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Book Notes —ALFRED J. RANIERI, Editor 


NECESSARY ELEMENTS OF COMMON LEGAL ACTIONS, Com- 
piled by Louis A. Kass, J. D., Gould Publications, 35 pages. 


The title of this work constitutes as pithy and concise a review as 
could be imagined. The author has handily accomplished that which he 
set out to do. His purpose is neither to stimulate, nor to convince, nor 
to propound, but rather to present, primarily for the reviewing student, 
a brief statement of the essentials of plaintiff’s prima facie case, and 
defendant’s prima facie defense. 


This little (35 page) publication is admirable for the reason that it 
has reduced to skeleton form a great deal of information heretofore found 
only in scattered textbooks or legal tomes of more than considerable 


length. 


Though admittedly designed for the use of the student, this publica- 
tion could be properly used by the active practitioner as an adequate 
springboard into the pool of legal data which must be absorbed prior to 
the trial of a cause. 


For the student this is material to be memorized verbatim; for the 
practitioner this material is presumably within the bounds of his knowl- 
edge. However, for those whose memories are as defective as the re- 
viewer's, it is suggested that this or a similar publication be kept in an 
accessible spot for use in the ever present emergency. 


We are fortunate to find in this minimum opus no less than forty 
of the most commonly used causes of action outlined for use from the 
initial presentation of a legal problem, right through to the actual trial 
of the action. In like manner, forty-eight prima facie defenses are de- 
lineated in outline form. 


This book then is all meat, and like meat it must be chewed thoroughly 
to receive its maximum benefits. The entire volume is absolutely devoid 
of refinements, technicalities and subtleties. But the author has com- 
pensated for this lack by providing the reader with adequate citations of 
both cases and statutes. 


To render an objective criticism of this compilation would require a 
lifetime of legal research. The reviewer, not having lived a lifetime, is 
content to praise the work as being an ample tool for the attorney practis- 
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ing in the State of New York, or for the student about to sit for the 
Bar examination. 


Reviewed by JouHN J. MuLLALLY 
* * * 


RAGBAG OF LEGAL QUOTATIONS, by M. Frances McNamara, 
Matthew Bender & Company Incorporated, pp. 333. 


“Certain clients come to a lawyer, confide their troubles to him, 
and then go home light-hearted, feeling that they have rid them- 
selves of all their problems. They go to bed and fall fast asleep 
like innocent children, in the belief that the lawyer has assumed 
the professional duty to lie awake and worry on their account. 
One evening I met a client of mine at the theater. He had been 
in that day to tell me he was on the brink of bankruptcy. He 
showed surprise and annoyance at finding me in a place of diversion, 
and throughout the performance he shot me disapproving glances in 
my direction, as if to let me know that with ruin facing him I 
should be at home bemoaning his fate and that it was to say the 
least, indelicate of me to go out seeking entertainment.” (p. 20) 


The author of these lines, Piero Calamandrei, showed humorous 
insight (at least to lawyers). For this, his pearls of wisdom caught 
the searching eye of M. Frances McNamara who made a labor of culling 
the spoken and written erudition of prominent personages expostulating 
on the law. More than this, the writer categorieses her findings so 
that now we may have no difficulty in completely dispelling the bore- 
dom of our obligatory speeches by finding not merely the right word 
or phrase, but the quotation which most fits the situation. 


In this potpourri there is something encouraging for all of us. Cruel 
conscience that rankles when an advance sheet remains ignored can be 
put asunder with the words of the immortal Oliver Wendell Holmes: 


“When a man has a working knowledge of his business he can 
spend his leisure better than in reading all the reported cases he 
has time for. They are apt to be only the small change of legal 
thought.” (p. 252) 


However, before we take fishing rod in hand and dash for the 
bubbling creek we are sobered by this injunction: 


“Tt too often is overlooked that the lawyer and the law office are 
indispensable parts of our administration of justice. Law-abiding 
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people can go nowhere else to learn the ever changing and con- 
stantly multiplying rules by which they must behave and to obtain 
redress for their wrongs.” (Jackson, J., p. 238) 


But the danger inherent in reading all the latest periodicals is amus- 
ingly set forth by our own Fred L. Gross, page 162: 


“Swift was in charge of the departments which handled the estates, 
corporation matters and appeals. He was an able lawyer, he read 
all the latest decisions of the courts and most of the current legal 
periodicals. He knew practically all the law there is. In fact he 
knew so much law that whenever some desirable transaction for 
a client had reached a point of apparent consummation, Swift could 
think of at least half a dozen confusing legal obstacles which might 
possibly arise in the future. He could always fill the minds of 
all concerned with the gravest apprehensions. In short he knew 
so much law that he was thoroughly impractical.” 


And if bitterness be our wont as each new grouch darkens our door 


and mien, noble Sir Walter Scott helps us to better understand and 
hence better endure: 


“It is the pest of our profession that we seldom see the best side 
of human nature. People come to us with every selfish feeling 
newly pointed and grinded. . . . In civilized society, law is the 
chimney through which_all the smoke discharges itself, that used 
to circulate through the whole house and put everyone’s eyes out; 
no wonder therefore, that the vent itself should sometimes get a 
little sooty.” (p. 239) 


Even Plutarch assures us that: 


“Good men have no need of an advocate.” (p. 21) 


And so it goes, an almost interminable list of utterances reflecting 
on the law from the deep reverence of Miles F. McDonald’s “Prayer 
for Lawyers”, page 222, to the wry irreverence of Charles Dickens: 


“The raw afternoon is rawest, and the dense fog is densest, and 
the muddy streets are muddiest, near that leaden-headed old obstruc- 
tion, appropriate ornament for the threshhold of a leaden-headed 
old corporation: Temple Bar. And hard by Temple Bar in Lincoln’s 
Inn Hall, at the very heart of the fog, sits the Lord High Chan- 
cellor in his High Court of Chancery.” (p. 37) 
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OPINIONS OF COMMITTEE ON PROFESSIONAL ETHICS 
—CHARLES WILSON, Chairman 


QUERY 


“A” is an attorney whose practice consists, to the greatest extent, of 
negligence cases. “B” is an attorney who, from time to time, has acted 
as counsel in some of “A”’s cases. Currently, disbarment proceedings 
are pending against “A”. 


1. While disbarment proceedings are pending, may “B” continue as 
counsel in “A” ’s cases currently being handled by “B”’? 


2. In the event of “A”’s disbarment and in the event a client of 
“A” shall request “A” to recommend an attorney in a particular case, 
may “A” recommend “B”? 


3. In the event of “A” ’s disbarment, may “B” employ “A” as an 
investigator and in charge of duties not involving the services of an 
attorney ? 


4. In the event of “A” ’s disbarment and if “A” is approached with 
respect to new matters, may “A” recommend “B”? 


OPINION 


1. Until A actually is disbarred, his right to act as an attorney re- 
mains unimpaired and unrestricted. 


2. It is the opinion of the Committee that where an attorney has 
been disbarred, the choice of his successor should be made by the client 
alone without any intervention on the part of the disbarred lawyer. For a 
disbarred attorney to influence in any way the selection of his successor 
seems improper, per se, apart from the fact that such practice would tend 
to invite questionable arrangements between the disbarred attorney and 
the lawyer he recommends. 


3. A disbarred attorney should not be employed by a practicing 
attorney under any circumstances or in any capacity, since the employ- 
ment would provide too great a temptation and opportunity to violate the 
order of disbarment. It is the position of the Committee that one who 
has been disbarred should not be permitted to have anything whatever 
to do with the practice of law (Drinker on “Legal Ethics”, pp. 52-3). 
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4. Question No. 4 is answered by the foregoing views of the Com- 
mittee. 
The foregoing opinion is that of the Committee 
on Professional Ethics alone, and has not been 
passed upon by the Brooklyn Bar Association. 


7 * * 


QUERY 


1. A, attorney of record, forwards a negligence matter to C, counsel 
on an equitable basis on behalf of client X. C agrees in writing to handle 
this matter in his own name as attorney and to remit one-half of the net 
fee to A. 

a. A dies before the matter is settled. To whom does C send 

the money? May C pay the forwarding fee to the estate of A? 

b. The same facts but A is disbarred before the matter is settled. 

May C pay the forwarding fee to A? If not, may C keep the fee? 


2. The same state of facts as in 1. After the case is settled and C 
pays the forwarding fee to A, X the client has another case either of his 
own or of a friend to refer and insists that he wants C and not A to 
handle this case. 

a. Is C obliged to tell A about this later case? 
b. Is C obliged to pay A a forwarding fee? 


c. Would the answer be the same if X insists that C does not 
tell A that he X has consulted C? 


3. Same state of facts as in 1, but A is attorney of record. Now X 
complains to C of A’s actual neglect and insists that C be attorney of 


record. May C prepare and sign substitution papers and insist that A 
sign them? A gets same fee. 


OPINION 
1. This query repeatedly employs the term “forwarding fee” and 
indicates that the sole basis therefor is the mere recommendation of a case 


by attorney A to attorney C. Attention, therefore, should be directed to 
Canon 34, which provides as follows: 


34. Division of Fees 


No division of fees for legal service is proper, except with 
another lawyer, based upon a division of service or responsibility.” 


The “service or responsibility” refered to in the canon, in order to 
justify the sharing of the fee, must relate to the handling of the case and 
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cannot be based upon a mere recommendation of the case (Drinker on 
“Legal Ethics”, pp. 186-7). 

a. If attorney A dies before the matter is concluded, his estate 
should receive the share of the fee to which A would have been en- 
titled at the time of his death, provided that it is permissible under 
Canon 34. 

b. The rule would be the same in the event of A’s disbarment 
as in the case of his death, since disbarment does not deprive him of 
his right to compensation for those services rendered by him up to 
the time of his disbarment, the only questions being: (i) was the 
sharing of the fee permissible under Canon 34; (ii) were the serv- 
ices or responsibility upon which the sharing of the fee is predicated 
completed at the time of death or disbarment. If not so completed, 
the estate or the disbarred lawyer, as the case may be, would be 
entitled to receive a fair proportion of his agreed share of the fees 
based on the proportion of services or responsibility completed by 
him at the time of death or disbarment. 


2. A client always has a free and unrestricted right to choose his 
own attorney, and this applies even in a case where the client had been 
recommended to the attorney so chosen by another attorney in a previous 
case. The attorney who made the previous recommendation has no right 
to a forwarding fee in the later case (see Canon 34; Drinker on “Legal 
Ethics”, pp. 187, 191). Since the original attorney who made the recom- 
mendation can have no share or interest in the fee derived from the 
subsequent case, there is no duty to inform him of the later case. 


3. Any insistence that C be substituted for A as attorney of record 
must be on the part of the client, and not on the part of C who might be 
considered as acting in his own interest, apart from the fact that it is 
solely for the client to decide who shall represent him and whether or not 
he shall change attorneys. 


We cannot permit to pass without comment the statement in the 
query that “A gets same fee” in the event he is ousted as attorney, since it 
is thereby implied that A will receive the full fee although his connection 
with the case is terminated long prior to the completion of his services. 
If A’s services are terminated, especially because of his neglect, he would 
be entitled to no more than the reasonable value of the services rendered 
by him prior to the time he is substituted as attorney. 


The foregoing opinion is that of the Committee 
on Professional Ethics alone, and has not been 
passed upon by the Brooklyn Bar Association. 
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QUERY 


We are attorneys practicing law at a local office. In our office we 
are also licensed real estate and insurance brokers. 


It is now approaching the time of the year when the people in the 
neighborhood will be seeking our services in the preparation of income 
tax returns, both federal and state. 


As local practitioners, we are seeking advice as to whether it would 
be proper, within the meaning of the lawyers code of ethics, to send out 
circulars to the neighborhood residents that this office assists in the 
preparation of tax returns. 


Since we feel that this may be improper, although we have seen 
other persons circularize the neighborhood with such circulars, no action 
is contemplated by this office until we receive a statement from you as to 
the propriety of such actions. 


OPINION 


It is generally proper for an attorney to engage in a business unre- 
lated to the practice of law where the conduct of such other business 
conforms to the high standards of professional conduct imposed by the 
Canons of Professional Ethics. However, the attorney should not engage 
in a business so closely related to the practice of the law that it can be 
used as a cloak for direct or indirect solicitation of clients. 


The preparation of tax returns by attorneys, even to the extent that it 
does not actually constitute the practice of the law, is at least so closely 
related thereto as to become indistinguishable therefrom in the minds of 
many of the laymen for whom the returns are prepared. As stated in 


Opinion 57 of the American Bar Association Committee on Professional 
Ethics : 


“The fact that a layman can lawfully render certain service does 
not necessarily mean that it would not be professional service when 
rendered by a lawyer. On the contrary, lawyers are frequently 


called upon to render such service for the very reason that it can be 
better rendered by a lawyer.” 


This Committee is of the opinion that it would be improper and a 
direct breach of the Canons of Professional Ethics for any lawyer to 
solicit by circular or otherwise the work of preparing tax returns since 
(i) to the extent that such work constitutes the practice of law, the 


BROOKLYN BARRISTER 261 









solicitation thereof would be a direct violation of Canon 27, and (ii) the 
solicitation of such work, even where it does not strictly constitute the 
rendition of legal services, may serve as a means of conduit for the 
obtaining of clients for the law practice of said attorney. 


The foregoing opinion is that of the Committee 
on Professional Ethics alone, and has not been 
passed upon by the Brooklyn Bar Association. 


QUERY 


I am an attorney duly admitted to practice in the State of New York 
and maintain my office in the Second Judicial Department. I was advised 
by the Appellate Division to consult you with regard to the following 
question. 


Approximately four weeks ago I established my own office. I have 
applied to the State of New York for a Real Estate Broker’s license which 
is still pending. I do not have a license to act as an insurance broker. 


A duly licensed insurance broker has inquired of me whether I would 
rent space to him in my office. He would pay one-half the monthly rent, 
have his own telephone, and do his own clerical work. 


I would appreciate receiving an answer from you on the following 
points : 
a. Would I be violating the Canons of Ethics if I leased office 
space to the insurance broker? 


b. Would I be violating the Canons of Ethics if I was to act as 
attorney to clients he refers to me in matters not involving any ques- 
tion of insurance? 


c. Would I be violating the Canons of Ethics if I represented 
one of the broker’s clients, whom he referred to me, in a suit involv- 
ing personal injuries and/or property damage? 


d. Is it a breach of the Canons of Ethics for an attorney, with 
an insurance broker’s license, to represent a party to whom he has 
sold insurance in an action for personal injuries and/or property 
damage sustained by the insured and/or his family? 
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OPINION 


The sharing by an attorney of office space with a person engaged in 
another business, such as insurance broker, while generally proper, should 
not be employed by the attorney as a device for obtaining law clients. 


While an attorney, general speaking, may also act as an insurance 
broker, he should not use his insurance business as a means of obtaining 
law business. This caution is especially appropriate to accident cases, 
since the attorney-insurance broker is one of the first persons to whom 
the accident is reported in his capacity as insurance broker, and it would 
be a violation of Canons 27 and 28 of the Canons of Professional Ethics 


for him to misuse that opportunity to bring about his retention as attorney 
for the claimant in the accident case. 


The foregoing opinion is that of the Committee 
on Professional Ethics alone, and has not been 
passed upon by the Brooklyn Bar Association. 


PROPOSED ART AND HOBBY EXHIBIT 


President Lynn G. Goodnough has appointed the undersigned as 
a special committee to determine the feasibility of an art and hobby 
exhibit by members of our Association. 


For a number of years past, the New York State Bar Association 
at its Convention has conducted exhibitions of paintings and other works 
of art by members of the Association and their families. We believe 
that there is among the members of our Association and their families 
a wealth of artistic talent which should be shared and enjoyed by other 
members of the Association. It would be our thought that the works 
of art be exhibited at the home of the Association some time in the fall 
and that modest prizes be awarded for the best entries for paintings, 
sculpture, and other categories. 


It would be appreciated if you would kindly write either the Chair- 
man or the other members of this committee with an expression of 
your views. 

Hunter L. Deratour, Chairman, 
RayMOND REISLER, 
BENJAMIN R. RAPHAEL. 
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COMMITTEE ON MEMORIALS 


PETER PASCAL SMITH died on February 3, 1960 at the Metho- 
dist Hospital of Brooklyn, at the age of 83. 

Born in Brooklyn on February 16, 1877, he received his early edu- 
cation in Brooklyn and was graduated from St. Johns University. After 
a course of study at New York Law School he received his law degree 
in 1897 and was admitted to the Bar in the Second Department on June 
29, 1897. 

After serving on the staff of the Corporation Counsel of the City 
of New York for a brief period, he was appointed an Assistant District 
Attorney of Kings County in 1904. There he remained until 1911, having 
established the Appeals Bureau in that office. In 1913, through an ap- 
pointment by Governor William Sulzer, he served as a Deputy Attorney 
General in the investigation and prosecution of State highway frauds. 
When he returned to private practice he formed a partnership with his 
brother Frank V. Smith, Joseph J. Reiher and Dominic B. Griffin, of 
which he was the senior member. He was appointed to an interim term 
as Justice of the Supreme Court, Second Department by Governor 
Lehman in 1933 and later in the same year, was elected to a full term. 
By designation of the Appellate Division, he served as a member of the 
Appellate Term from 1938 to 1947, in which year he retired because 
of the constitutional age limit. He, however, continued his judicial 
career as an official referee of the Supreme Court until 1953 when he 
again returned to private practice. 

Justice Smith was elected to membership in the Association on 
January 20, 1908. He acted as a member of the Committee on Court- 
houses, Court Rooms and Court Rules from 1936 to 1938. From 1955 
until the time of his death he was a member of the Committee on Re- 
ception of Distinguished Guests. He was also a member of the New 
York State Bar Association as well as of the Montauk Club, Brooklyn 
Club, Friendly Sons of St. Patrick, Emerald Association and Cathedral 
Club of New York. 

Surviving are his wife, Edythe R. Smith, four daughters, Mrs. Susan 
R. Kane, Mrs. Edythe Ziegler, Mrs. Claire Slattery and Mrs. Grace 
Curtyne, and six sons, James Smith, Robert Smith, Peter Smith, Frank 
Smith, J. Reade Smith and Edward P. Smith. 

Known for his gentle and friendly manner, he remained polite and 
soft-spoken even in the face of provocation and harassment. Over the 
years he earned the respect and love of all those who knew him. He 
personified judicial temperament to a degree which is seldom matched. 

Puruip Scuarr, Chairman. 
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New Members 





The Committee on Admissions of which Mr. John H. Schmid is 
Chairman has received the following applications for membership pub- 
lished pursuant to Article II, Section 2, of the By-Laws: 


Junior: 


Joshua J. Angel, 32 Court St., Brooklyn 1, New York 

Robert Cogan Clyne, 957 Kings Highway, Brooklyn, New York 
Lawrence J. Galardi, 50 Court St., Brooklyn 1, New York 

Philip Glasser, 135 Remsen St., Brooklyn 1, New York 

Joseph Sa. Levine, Boro Hall Building, Brooklyn 1, New York 
George A. Michel, 90 Broad St., New York, New York 

Henry G. Miller, 122 Ashland Pl., Brooklyn 1, New York 
Richard J. Moran, 9031 Ft. Hamilton P’kway, Brooklyn 9, N. Y. 
Patrick J. Sweeney, 809 8th Ave., Brooklyn 15, New York 


The Committee on Admissions of which Mr. John H. Schmid is 
Chairman has approved the following applications for membership: 


Active: 


Harold Arens, 66 Court St., Brooklyn 1, New York 

Louis Friedland, 675 Nostrand Ave., Brooklyn, New York 
Harold Kalb, 320 Broadway, New York, New York 

Walter Kane, 50 Court St., Brooklyn 1, New York 

Benjamin Kornblum, 26 Court St., Brooklyn 1, New York 
Rudolph M. Solomon, 38 Park Row, New York 38, New York 
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Active II: 


Lawrence A. Cohen, 37 Wall St., New York 5, New York 
Alfred Dresner, 66 Court St., Brooklyn 1, New York 
Jack Vogel, 16 Court St., Brooklyn 1, New York 


Junior: 


Walter Bienstock, 143 E. 55th St., Brooklyn, New York 
Robert Cogan Clyne, 957 Kings Highway, Brooklyn, New York 
George Alexander Michel, 90 Broad St., New York 

Howard L. Thune, 44 Court St., Brooklyn 1, New York 
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EMPLOYMENT OPPORTUNITY 
The Federal Bureau of Investigation will appoint new Special 
Agents for two classes to begin July 11, 1960, and September 12, 1960. 
Graduation from law school is one of the prerequisites and candi- 
dates must meet the requirements set out in the qualification sheet. 
Applications may be obtained at the office of the Association. 


COMPLETE BANKING SERVICES 
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INDUSTRIAL 
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26 COURT STREET, BROOKLYN, N. Y., MAin 4-6500 
CHARLES J. O’DONNELL, Vice President 
other offices throughout the City 


Member Federal Deposit Insurance Corporation 
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Speaking of Assets 


The Asset we value most highly is our friendly 
relationship with the legal profession—its confi- 
dence in our judgment, experience and solidity. 

Our material assets are practical reinsurance 
of that confidence along with our reputation for 
promptness in disposition or defense of claims 
adverse to the title as insured. 


THE 
TITLE GUARANTEE 


COMPANY 


CHARTERED IN NEW YORK STATE IN 1883 


KINGS 186 REMSEN STREET, WOrth 4-1000 


TITLE INSURANCE THROUGHOUT NEW YORK, NEW JERSEY, CONNECTICUT, 
MASSACHUSETTS, MAINE, NEW HAMPSHIRE, VERMONT AND GEORGIA. 


and other states through qualified insurers 





“We'll have Home Title 
handle it from New York...” 


We 
SSF 


Home Title’s out-of-state service makes it easy for attorneys 
to handle transactions anywhere. 


Home Title insures titles in New York, New Jersey and Connecticut. It is also 
qualified to issue policies in 18 additional states and Puerto Rico—and has facilities 
to provide title inswrance in other parts of the United States and Canada. 


51 WitLoucuesy Street, Brooxtyn 1, N. Y. 
Telephone: TRiangle 5-4800 
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